Academics and other legal researchers have always played a valuable role in the reform of criminal law, both through critique of the current law as well as through advocating reform options. There is no doubt that the expertise of legal researchers can contribute to better reforms of the law, and it is a position that carries obvious attractions for the researcher as well. Particularly for those of us who focus our research on identifying unfairness and incoherence within the current system, the opportunity to contribute to the betterment of the law, to use our work to improve that system, may be one of our principal motivations. It is also an activity, increasingly, that is being supported by universities and funding bodies, not least because of the emergence and growth of 'impact' requirements within the Research Excellence Framework (REF).
Part 1. The dynamics of law reform and modern challenges
There are a number of obstacles facing academics, including the most eminent, when attempting to influence the development of the criminal law, and of the criminal justice system. These obstacles need not induce pessimism, however. Some proposals merit discussion and further educational aims even if they are destined to be unjustly neglected by policy makers. Indeed, it is in areas where there is little political appetite or professional support for reform that it may be all the more important to show that reform would in fact be viable and beneficial.
3 At least four challenges should nonetheless be recognised so that the would-be academic law reformer might maximise what chances there may be of overcoming them.
Challenge 1: The political red line
This is the most obvious obstacle of all, and it is more likely to be encountered in criminal law than in many other areas of law. Crime and the criminal law are a natural topic for the tabloids and this inevitably contributes to the politicisation of the criminal law. We can see this, for example, in the maintenance of the mandatory life sentence for murder. The battle here was perhaps lost back in 1989 when a House of Lords Select Committee, headed by Lord Nathan, 4 put together a compelling report, including evidence from leading academics and judges, which was sadly but predictably ignored. Years later, the Law Commission in 2006 felt compelled to "drive around" the problem when it proposed the restructuring of the offence of murder so that some scope for a mandatory life sentence might still exist. 5 But, even these proposals crossed other red lines. In accordance with most academic opinion, the Commission did not want "first degree" murder to apply to those who might have intended serious bodily harm but had no comprehension that they might kill; but this was thought incompatible with the contemporary problems of knife crime. Or perhaps it was the proposal to extend duress as a full defence to murder which alarmed the government, imagining terrorists employing the defence. 6 Had that not been enough, there would doubtless instead have been the age old concerns that the householder (or paratrooper) who kills in excessive self-defence could still be found guilty of murder. 7 At the political level, law reform -or resistance to it -can be driven by individual cases and in some cases by a misunderstanding of them.
Moreover, since red lines are driven by politics rather than logic, there is no telling how far they will be drawn. One of the co-authors had his own experience of this when he
proposed that the Law Commission should look at a potential partial defence to murder of (consensual) mercy killing for family members of the deceased. 8 The point was precisely that, whether or not mercy killing could be defined satisfactorily, a partial defence could at least be considered independently from the wider debate on the legalisation of euthanasia, which successive governments have avoided. The issues raised (mainly the relevance of compassion, besides ones of definition and scope) are distinct from those which restrain debates about doctor-initiated euthanasia, but the Law Commission refused to even consider the topic. One can find examples of red lines in criminal procedure too, for example in the adherence to trial by jury: no government seems willing to express doubts in lay fact finders. 11 Similarly, the political antipathy to anything markedly "European" will doubtless rule out any proposals for judicial oversight of police investigations, no matter how 7 Readers will be aware of the controversies surrounding the conviction of Private Lee Clegg, whose conviction for murder was originally upheld because the House of Lords held that there was no possibility of creating a partial defence to murder at common law, largely on account of the political dimension surrounding the mandatory life sentence: R v Clegg [1995] 11 Those who talk about a 'British' bill of rights, including the present Lord Chancellor, typically refer to trial by jury as being something that might be on offer which would not be found in 'European' human rights law. See https://www.theguardian.com/law/2016/aug/22/uk-bill-of-rights-will-not-be-scrapped-says-liz-truss also inhibits, one imagines, radical reform to the law on expert evidence, no matter how well argued it might be.
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Challenge 2: the political preference for simple headlines This is another obstacle which arises within criminal law reform in particular. Academics look at criminal law through principles of criminalisation, they are generally suspicious of a notion that criminals adjust their behaviour in response to criminal law reform, 14 and they tend not to think of the criminal law as having a role in simply propagating moral messages.
By contrast it is perhaps in the nature of legislators to overestimate the likelihood of legal change influencing all types of behaviour and attitudes and also to think in terms of propagating simple moral messages which may attract headlines or party support. This seems to explain householder provisions in the law on self-defence, which governments of both colours have enacted, 15 which appear to be solely motivated by the desire to show that they are "taking the side of the householder rather than the burglar". The notion of "taking sides" is also never far from the surface when maximum sentences for offences are raised. Indeed, "taking sides" on issues that exist more in the minds of politicians than in the language of lawyers is a recurrent theme. To similar effect, we see talk of rebalancing the criminal justice system in favour of complainants (increasingly called victims) and against defendants (almost presumptively guilty) as though their interests were necessarily polarised and a choice had to be made between the two. 19 Perhaps the best illustration of this was the decision simultaneously to widen the admissibility of propensity evidence against defendants whilst restricting the deployment of bad character evidence of others (normally, complainants). 20 The "simple" message, that the innocent will have nothing to lose by explaining themselves to the police while the guilty will want to hold their silence in the hope of ambushing the prosecution, underpinned the reforms to the right to silence in 1994, in the teeth of all expert opinion including the (then) very recent Runciman Commission. should be harmful (whatever that means), and perhaps wrongful as well, or whether it suffices that it be offensive or immoral -such debates are familiar to us all. Where the avoidance of harm is the reason for criminalisation, we expect there to be some evidence that the activity sought to be proscribed does have a tendency to cause harm. We are also familiar with the idea that finding a reason to criminalise behaviour is only the first question:
there may be still stronger reasons not to criminalise, to do with problems in enforcement, or prosecutorial discretion, and so on.
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To those who find some of this literature rather abstract, it might be a welcome thought that politicians, inevitably, treat decisions to criminalise and/or to extend the In September 2006 the Government announced its intention to change the law so that in future the Court of Appeal would no longer be able to quash convictions on "purely procedural grounds" if it was sure that the defendant was factually guilty. The announcement was made in what was called a "consultation paper"; but with arrogance as startling as its frankness, the Government said it did not wish to hear from anyone who disagreed. and there is no good reason to need to do it". 27 Similarly, the offence of causing death by driving whilst uninsured did not include much thought to the connection between being uninsured and having an accident. 28 It is true that the coalition government in 2011 introduced a "gateway mechanism" designed to reduce the proliferation of new (unnecessary) criminal offences, which on paper seems admirable, 29 but its operation in practice appears to be somewhat underwhelming. 30 One recurrent issue in criminalisation decisions is whether a broad offence should be preferred, with much room for prosecutorial discretion in cases where there seems little harm was caused or truly risked, or whether an offence should be more narrowly defined Three different, and somewhat contradictory, arguments were offered by the Government during the legislative process: the cultural context of sexual violence, arguments of direct harm, and those grounded in disgust. We suggest that as the Government came under pressure, it lost sight of the nature of the harm it was seeking to legislate against and reverted to the weakest possible justification for action, disgust.
children from potentially abusive conduct, but the possibility of over-zealous prosecutions might be a real concern. But the models of criminalisation preferred in each case were quite different. On the one hand, the government seemed reluctant to countenance any decriminalisation of mutually underage sexual activity, and preferred to leave untroublesome cases to prosecutorial discretion. 33 On the other hand, the parental chastisement defence was retained, on the basis that effectively restricting its scope to charges of assault and battery would, as a matter of law, eliminate the more serious cases.
Doubtless this inconsistency can be explained. The retention of some defence of chastisement was another political "red line": the Labour government of the day wished to avoid accusations of wishing for a "nanny state" where parents were told how to raise their children. 34 By contrast, tabloid headlines would not have been sympathetic to any possible message of tolerance towards underage sexual activity. Or, one might explain that parents are thought to be more concerned about their children experimenting with sex than they are about the criminalisation of their own disciplinary methods, and that ultimately parents, but not children, have votes. Whatever the reasons for the contrasting approaches, they were somewhere in the political realm and largely outside that of academic thinking about the link between over-criminalisation and prosecutorial discretion.
Challenge 4: The division between academics and practitioners
The obstacles above naturally prompt the thought that law reform might, as a rule, be best pursued within the legal community itself. One could encourage counsel to make certain new arguments, and/or press their merits upon the judiciary. One might also seek to influence policy makers who influence the operation of the law; for example, the Crown Prosecution Service, who often consult on their various policies.
But, the division between academia and the legal profession in seeking law reform is wider than might be expected, because it goes beyond the relative absence of networking (as we understand it to be, at least outside Oxbridge and London) and the fact that most See http://www.telegraph.co.uk/news/uknews/1466296/Parents-can-smack-but-not-too-hard.html and http://news.bbc.co.uk/1/hi/uk_politics/3868561.stm pronounced than between would-be law reformers and the political community. Academics like to think as deeply as they can, and these "deep" thoughts often prompt them to suggest subtle distinctions. These might be very beneficial if everyone understood them, but they are not so beneficial when one considers: that verdicts in serious criminal trials are delivered by juries, who cannot be expected to think in very abstract terms; that predictability of outcomes is especially important in a system which operates a large discount for a guilty plea; and that no one has any proper interest in a series of appeals based on alleged misdirections in explaining a difficult area of law to a jury. Such thoughts naturally weigh more heavily on the minds of practitioners and judges. Thus, the House of Lords in G and R 36 considered the possibility of saving the problematic and heavily criticised test of Caldwell recklessness, whilst making only an adjustment for those unable to foresee an obvious risk, but rejected it in these terms:
A further refinement, advanced by Professor Glanville Williams in his article "Recklessness Redefined" can be believed when he says that the thought of a given risk never crossed his mind. It is another, and much more speculative, task to decide whether the risk would have been obvious to him if the thought had crossed his mind. The simpler the jury's task, the more likely is its verdict to be reliable 37 We regard Glanville Williams' article on recklessness to be a leading work even today, and
Lord Bingham paid his respects to him earlier in his opinion but still their Lordships chose to abolish altogether a troubled strand of the criminal law, on the basis that it had originally been developed in error, in favour of nuancing it. 35 Further, for some practitioners, the literature may not be freely available online, or they may be put off much academic literature by the theoretical nature of many contributions. 36 38 and (not dissimilarly) to retrials of some acquitted defendants when compelling new evidence is discovered. 39 Many also resisted the changes to the admission of bad character evidence. 40 Practitioners have so far (successfully) resisted proposals to restrict the right to elect trial by jury. 41 Some still oppose the spirit of the Criminal Procedure Rules which require defence practitioners to co-operate to some extent with trial preparation. 42 Naturally one must beware of generalisations here, as not all practitioners are so conservative and conversely not all in academia have welcomed these reforms either. It should be uncontroversial, however, to say that those who practice within the system are more likely to oppose seemingly radical reform to it. 43 As we said at the outset of this section, elucidating these challenges is not a matter of pessimism; it is a matter of getting a better idea of what needs to be done in the cause of law reform. It is evident that much more than writing standard academic papers is required.
At the minimum, would-be reformers must try to imagine political objections, which may be of a relatively simple variety which would not naturally occur to them. Some judgement may be called for when deciding when political preconceptions about criminal justice may be indulged and when they need to be challenged. Reformers must consider how their reforms could be packaged and sold to a wider public. They should be aware that politicians do not think in terms of criminalisation theory; they might ask why conduct should be legal rather than why it should be criminal, and consistency with other criminal law decisions is not likely to be a priority. Reformers should beware the dangers of radicalism if they are to engage with the professions; at the very least, if a radical goal is desired, it may be best approached step by step by a series of relatively simple and modest reforms. Most of all, close consultation with politicians, policymakers or practitioners (or whomever might be expected to deliver reform) is needed throughout the writing process and not just at the end of it.
Part 2. The Criminal Law Reform Now Network
One of the principal routes through which academics and legal researchers can contribute to reform is through the Law Commission. 44 Indeed, the importance of academic contributions at various stages of the Commission's consultation processes was the overriding theme of David Ormerod's presentation to the 2016 SLS Conference. free membership spreading as widely as possible across all sections of the legal community.
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The creation of the CLRN Network, we believe, holds great potential for facilitating academics and other legal researchers to have a different kind of impact on legal reform.
The CLRN Network begins work in 2017, with the broad aim of facilitating collaboration between academics and other legal experts to gather and disseminate comprehensible proposals for criminal law reform to the wider community; in principle including affected members of the public and mainstream media as well as legal professionals, police, policymakers and politicians.
At its simplest, through a mailing list and website, the CLRN Network will provide a forum for researchers interested in criminal law reform to share ideas and advertise events.
The Network will also, in combination with the SLS, provide a resource for law reform institutions and individuals to reach out to for potential ad hoc collaboration.
The core of our work will be the creation of our own reform proposals, through CLRN Network Projects. Whilst continuing to support the work of other established networks and institutions such as the Law Commission, the CLRN Network aims to provide a new pathway for researchers interested in law reform, one that offers opportunities to liaise with others, including those outside legal academia, who have interests and contributions to make concerning the project. The hope is that using such a network will help both individuals and teams to produce proposals that are all the more persuasive, and are made with full acknowledgement of some of the obstacles to reform as outlined in Part 1. In order to appreciate the potential role and processes within the CLRN Network, we set out the basic stages of how we intend to deliver our projects below.
Stage 1: Identifying the area of law
The first task for each new project will be to select a suitable area of law for review. This will be done at a CLRN Network meeting, with members of the network encouraged to attend and/or to provide written recommendations. The first of these will be hosted at UCL on 13 June 2017 (details can be found on our website www.CLRNN.co.uk).
There are very few restrictions on the kinds of project the CLRN Network can take on. We will restrict ourselves to comprehensible ideas for specified reforms, thus excluding those which would only be expected to receive academic support or understanding. We will also need to target areas where there is sufficient expertise to form a useful project team.
However, we would be open to exploring ideas which are comprehensible even though they might be thought likely to encounter political resistance, and in that we distinguish ourselves from the Law Commission. Nor need we restrict ourselves to reforms which would require legislation. Reforms which public bodies such as the Home Office, police or CPS could bring about by internal policies may interest us, and also the work of judiciary, bearing in mind the proper constraints on judicial law making. We would be happy to consider projects across the criminal law piste: including procedural, evidential, sentencing and substantive issues, as well as topics that combine these. We provide some examples of potential projects on our website, but we are very much open to new ideas.
Stage 2: Identifying the issues, and forming the team
Having identified the area of law, the next stage will be to reach out to members of the CLRN Network and beyond (eg members of the SLS, and Halsburys Law Exchange 50 ) to find relevant experts working and/or researching in the field. These individuals will be brought together for a full day conference exploring various aspects of the legal topic, and identifying issues that require further review within the project. Within the final session of the conference, we will form a core project team of 3-5 members representing the experts in that area. Anyone who delivers a paper at this Conference would be entitled to have it attached as an Appendix to the later Report, or may seek to adapt it for publication elsewhere. The project team will be responsible for drafting the CLRN Network Report, exploring the relevant area of law and setting out recommendations for reform. Project teams, with support from the CLRN Network Directors and Committee, may also conduct consultation exercises and/or empirical investigations as appropriate to the project. Reports will typically be less than 100 pages in length (sometimes much shorter 51 ) and written in an accessible style, taking into account likely objections, and alternative perspectives on legal problems, from outside the academic community. Lastly, the CLRN Network Directors and Committee will review the Report and offer comments before it is finalised.
CLRN Network Reports will be published under the auspices of the Network, with the names of all contributors listed within. Project team members may adapt or republish their own material elsewhere under their own name, provided that they acknowledge that the work originated as part of the Network and provide a link to the relevant Report. We do not anticipate any project lasting longer than one year.
Stage 4: Dissemination and impact
CLRN Network Reports are intended to have maximum impact on their chosen target for legal reform. With this in mind, reports will be made immediately available for free on our CLRN Network webpage, Halsburys Law Exchange, as well as through the SLS. Print copies will be sent to relevant people within the targeted reform institution or body. A range of publicity will also be considered at this stage, including interviews with print media, launch symposium, public meetings etc. The CLRN Network Committee and Project Team will continue to work with the target reform institution or body to take the proposals forward.
Concluding observations
Within academia and legal research, it is always easier to remain within one's comfort zone:
to publish quality research and to hope that it makes a positive contribution to the world. As the volume of research increases, and perhaps disconnect between researchers and the political community also increases, so the hope for impact can become more forlorn. The CLRN Network does not require researchers to abandon their familiar domain, but rather 51 Depending upon the primary target audience.
provides an opportunity for them to come together within multi-skilled teams to transform their work into a format that is most likely to prompt change for the better, and to persuade practitioners and policy makers whose perspective might be surprisingly different. It may open up different sources of funding, afford opportunities for networking, offer previews of planned changes and inspire different ways of thinking. The CLRN Network will not succeed in bringing about such changes with every Report; but it will try to do so. We look forward to trying something new together, and we would like you to join us.
